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THE GERMAN CONCEPTION OP THE FREEDOM OP THE 

SEAS 

The "World War has given rise to some of the most remarkable 
views or expressions of opinion, particularly in Germany, regarding 
the freedom of the seas that have ever been uttered. Indeed, it may 
be said to have revived this old controversy in an entirely new form, 
but with the ideas frequently stated in the most excessive manner. 
Though, along with many other products of German war psychology, 
the most extravagant of these views seem for the most part to be 
doomed to defeat, and perhaps to a deserved oblivion, yet there may 
be a nucleus of sense or residuum of wisdom in some of them that is 
worthy of consideration. In any case, it may be claimed that they 
possess a certain historical or academic interest which appears to 
justify this discussion and record, filled, as it is, with copious ex- 
tracts. 1 

There have been in Germany during recent years two extreme and 
fundamentally opposed conceptions of the freedom of the seas, or 
rather, of the means through which this so-called freedom may be 
attained and preserved. And these conceptions of means or methods 
have been held as applicable in securing this freedom in times of 
peace as well as during war. This fact is thus stated by the German 
authority on naval matters, Captain Persius : ' ' There are two theories 
in Germany, one advocating the freedom of the sea by virtue of a huge 

1 The documentary basis of this article is a collection made by the writer of 
several hundred pages of extracts drawn from many and various sources. These 
sources include a number of German pamphlets on the "Freedom of the Seas," 
notably the one by Meurer (to which repeated reference is made in the text), 
German periodicals of various sorts, including newspapers as well as magazines, 
resolutions and petitions adopted by the political parties, chambers of commerce 
and other public bodies in Germany, speeches of leading German statesmen 
and politicians, articles and lectures by German authorities on international 
law, etc. A considerable number of them were drawn from Das annexionistische 
Deutschland, by S. Grumbach, Lausanne, 1917. 
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navy, the other advocating the attainment of the same end by an 
international agreement. ' ' 2 

At one extreme are those (apparently the most numerous, or at 
least the most vociferous) who rely solely or mainly upon might — the 
believers in sea-power, of whom Count Reventlow may be taken as a 
characteristic type. To this school have belonged most of the Pan- 
Germanists and Imperialists, from the Emperor down to the lowest 
ranks of the former official, military and naval hierarchy. It seems 
to have included nearly all the university professors, many of the 
leaders of the industrial and commercial classes, and even some of the 
Socialists. 

The German Emperor was one of the most vociferous exponents 
of this school. He has given expression to his sentiments on this sub- 
ject in such oft-repeated sayings as these: "Our future lies on the 
water." "The trident must be in our hands." "I will never rest 
until I have raised our navy to a position similar to that occupied 
by our army." "Germany's colonial aims can only be gained when 
Germany has become lord of the ocean. ' ' 

Count Reventlow may be regarded as one of the most aggressive 
and vigorous champions of the Tory or imperialistic view of sea-power 
in Germany. The following extracts from his lectures and writings 
will give a fair idea of this doctrine. 

In a lecture on the ' ' Freedom of the Seas, ' ' delivered at a great 
public meeting held at Berlin in March, 1917, Count Reventlow is 
reported as having said: 

"What do we Germans understand by the freedom of the seas? 
... Of course, we do not mean by it that free use of the sea which 
is the common privilege of all nations in times of peace, the right to 
the open highways of international trade. That sort of freedom of 
the sea we had before the war. What we understand today by this 
doctrine, is that Germany should possess such maritime territories 
and such naval bases, that at the outbreak of a war we should be 
able, with our navy ready, reasonably to guarantee ourselves the 
command of the seas. We want such a jumping-off place for our navy 

2 See article in the Berliner TageMatt, March 2, 1918. Captain Persius 
appears, however, to be skeptical as to whether freedom of the seas in time of 
war can ever be attained. "In times of peace," he remarks, "it has never been 
questioned," thus differing from most German publicists on this matter. 
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as would give us a fair chance of dominating the seas and of being 
free of the seas during a war. The inalienable possession of the 
Belgium seaboard is therefore a matter of life and death to us, and 
the man is a traitor who would faintheartedly relinquish the coast of 
England. Our aim must be, not only to keep what our arms have 
already won on the coast, but sooner or later to extend our seaboard 
to the south of the Straits of Calais. 3 

Again, in an address on "Nationality and World Trade," deliv- 
ered on February 18, 1916, Count Reventlow said : 

The first requisite, in order to be able to take part in world af- 
fairs, is freedom of the seas, a freedom founded on might, not on 
paper treaties. In the first place we should be able to build more 
harbors on the North Sea, and indeed nearer the Channel. We hope 
to find a physician who can heal this geographic malady by means of 
geographic' homeopathy. . . . We may consider as actual guaranties 
only such measures as lie within our own power and within our geo- 
graphic province. This is Bismarckian Realpolitik. 4 

In another connection, the same champion of German sea-power 
says: 

Germany must do like the prophet who went to the mountain, since 
the mountain would not come to him. The free ocean will not come 
to us. We must, therefore, move up to it and politically correct the 
political sin which the past, in league with geography, has committed 
against Germany. Since the early part of the war the Belgian coast 
has been in our hands. It will have to serve the German Empire's 
purpose of extending the German North Sea angle down to the Chan- 
nel, and indeed as far down as possible. This extension is a wholly 
natural one, politically as well as geographically. We are not saying 
this as wild Chauvinists, but as quiet judges. The purely economic 
and commercial factor we have been able to touch upon only super- 
ficially. Instead, however, the testimony of an acknowledged author- 
ity will serve the purpose. The Director General of the Hamburg- 
Amerika Line, Mr. Ballin, has repeatedly declared in public speech 
and in writing, during the first half of the war: "It is absolutely 
necessary to come out of the wet triangle. That is precisely what 
we have demonstrated, for by the wet triangle is meant that corner 
off the North Sea coast the two legs of which form the German coast 
line. Now the only way out of our past and present situation is by 
means of such an extension as we have indicated. Geography leaves 
us no other choice. ' ' 5 

s See N. Y. Times Current History, Vol. VII, Part 1, November, 1917, p. 345. 

4 As reported in the Preussische Kreuzzeitung, February 19, 1916. 

s The Sealed North Sea (a Compilation of Popular Lectures on Sea-Lore, 
1915, No. 105). 
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Citations might be multiplied ad nauseum to illustrate and demon- 
strate the wide prevalence of this imperialistic or Tory point of view 
in Germany. It appears to have resulted primarily from a strong 
fear and hatred of England — a fear and hatred strongly infected 
with jealousy and a desire to imitate supposed English methods of 
gaining and maintaining British sea-power. 

At the antipodes, or opposite extreme, of the believers in sea- 
power are those who favor neutralization, or, to use a better term, 
internationalization of the high seas, as well as of international water- 
ways, by negotiation and agreement between the Powers. This class 
seems to include a majority of the Socialists, the peace advocates and 
internationalists, like Professor Schiicking, as also some of the leaders 
of the bourgeoisie, or middle classes, such as Dernburg and Erzberger. 

The views of this school may be illustrated by the following extracts 
from some of its leading exponents : 

I, personally, would go so far as to neutralize all the seas and 
narrows permanently by a common and effective agreement guaranteed 
by all the Powers, so that any infringement on that score would meet 
with the most severe punishment that can be meted out to any 
transgressor. 8 

The whole fight, and all the fight, is, on one side, for the absolute 
dominion of the seven seas; on the other side, for a free sea — the 
traditional mare liberum. A free sea will mean the cessation of the 
danger of war and the stopping of world wars. The sea should be free 
to all. It belongs to no nation in particular — neither to the British 
nor to the Germans, nor to the Americans. The rights of nations 
cease with the territorial line of three miles from low tide. Any 
domination exercised beyond that line is a breach and an infringement 
of the rights of others. 

To prevent wars in the future we must establish that the five seas 
shall be used exclusively by the merchant ships of all nations. Within 
their territory people have the right to take such measures as they 
deem necessary for their defense, but the sending of troops and war 
machines into the territory of others, or into neutralized parts of the 
world, must be declared a casus belli. The other alternative would be 
to forbid the high seas to the man-of-war of any nation whatsoever, 
to relegate them to territorial waters, and to permit only such small 

e Extract from a letter written by Herr Dernburg, former German Colonial 
Secretary and propagandist, read at a German meeting at Portland, Me., on 
April 17, 1915. See N. Y. Times Current History, II, pp. 279-281. 
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cruisers as are necessary to prevent privateering. If that be done, 
the world as divided now would come to permanent peace. 7 

It will be asked, to what extent can real guarantees be given for a 
lasting realization of this "Open Door" and "Freedom of the Seas" 
program? They are conceivable. Nevertheless we do not deny that 
to safeguard the "Open Door" and "Freedom of the Seas" it will 
be essential that assurances be given backed by treaties. . . . 

A substantial part of the guarantee of the future peace is precisely 
to be sought in the further development of international law . . . and 
in a system of international treaties. . . . 8 

The draft Constitution of the League of Nations, drawn up and 
worked out in detail by the leader of the Centre Party, Herr Erzber- 
ger, contains some provisions for the internationalization of the high 
seas, as well as of international waterways: 

Members of the League are to recognize the principle of the free- 
dom of the seas. Straits and canals and connecting seas, in so far 
as both banks are not in possession of the same Federal State, will be 
internationalized. Their fortifications will be retained and guarded 
by a commando consisting of contingents from all the Federal States, 
and commanded in turn every three years by a delegate of the neu- 
tralized States. 

The Federal States will proclaim the safety of private property 
on the high seas. Naval prize law and blockade law are to be abol- 
ished. Exercise of the right of blockade is reserved to the League, and 
only to the League as such, against any Federal State which violates 
the constitution of the League or which takes up arms against a Fed- 
eral State. Ships of Federal States and their cargoes shall be given 
the same treatment by each Federal State as is given to that State's 
own vessels. Oversea cables are to be controlled by a committee of the 
League. The members of the League are to renounce the raising of 
troops in their colonial territories. All States and colonies situated 
in Africa are to be perpetually neutral States. 

In an interview, published in the Paris Matin, of February 2, 
1919, Herr Erzberger is reported to have said: 

By freedom of the seas I mean the complete freedom of trade for 

i From a speech delivered on January 9, 1915, at the Republican Club, New 
York, by Herr Dernburg. 

8 Excerpt from the Anti-annexationist petition of the "New Fatherland League 
presented to the Imperial Chancellor and the members of the Reichstag early 
in June, 1915. 

» See Daily Review of the Foreign Press, September 24, 1916. 
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all peoples upon all maritime routes, upon all straits as well as on 
the open sea. 

In times of war, by freedom of the seas I mean the abolition of the 
right of blockade and of the seizing of ships as well as of prize 
courts. 

And I connect with this freedom of the seas that of the air. It 
should be forbidden to all enemies to make aerial attacks, in such wise 
that the air, as well as the sea, will be reserved for the transport of 
things essential to life. 

In a recent speech to the German National Assembly at Weimar, 
on February 14, 1919, Count Brockdorff-Rantzau, the Minister of 
Foreign Affairs, is reported to have said: 

Freedom of trade, however, presupposes freedom of the seas, and 
that is why the point in the Wilsonian program, which speaks of the 
freedom of the seas, is one of the most important for Germany. In 
this respect it is of much less importance for us what the rules of 
naval warfare happen to be. We will not speak now of new wars, 
but rather of the peaceful use of the sea routes, their coasts and their 
ports. Regarding this main point of the future peace conditions 
there is as yet no clarity. The Entente, last autumn, reserved its 
approval to this, and the conditions which they have drawn up to 
place before Germany in connection with the promise of the delivery 
of foodstuffs and with the prolongation of the armistice lead it to be 
feared that they are desirous of robbing Germany of the whole of 
her mercantile fleet. What, however, does freedom of the seas repre- 
sent for us if we have no ships to sail upon them ? How can we bring 
our importations and exportations into line with our economic re- 
quirements if, for this purpose, we have only foreign tonnage to use, 
which may possibly be only unwillingly lent to us by other nations 
at profiteering prices. If it be desired to compel Germany, without 
a mercantile fleet, to enter the League of Nations, this would represent 
a violent subversion of her economic development, and such a thing 
could not be done without cramping convulsions which would con- 
tinually constitute a threat to general peace. 10 

The German scheme for a League of Nations, drawn up by a 

German Society of International Law and submitted to the German 

Government with the proposal that it be used as a basis for peace 

negotiations, also contains provisions intended to secure "freedom of 

movement and trade ' ' on the high seas, as well as on waterways, roads 

and railways, and in the air. 11 

io See London Times, February 17, 1919, p. 9. 
"See infra, p. 217. 
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Among the authorities on international law, the leading advocate 
of the principle of internationalization as applied to the high seas 
and international waterways appears to be Walter Schucking, Pro- 
fessor of International Law at the University of Marburg. Professor 
Schucking proposes the following "radical solution" of the problem 
of the freedom of the seas : 

As the final basis of all difficulties, we realize at the outset the 
absence of a state regulation of the sea. Because in the past the 
fundamental principles of the free seas have been applied in effect in 
a purely negative way, in that the sea never recognized a master; 
only by reason of the absence of any state regulation of the sea is it 
possible to use the open sea as a theatre of war, to use permissible 
or prohibited means of warfare that may result in a complete stoppage 
of neutral shipping. If, however, we want to win real freedom, then 
there is no other way but to institute a supremacy. . . . True freedom 
on the seas can only be established by organizing a supremacy, the 
supremacy not of one, but of the totality of all States. It is necessary 
to establish an imperium over the sea, and none can doubt its possi- 
bility. Since we experience today how one nation, like England, can 
exercise a real tyranny on the sea, how much less would the nature 
of the fleeting waves or the extent of the sea be an obstruction to the 
establishment of a supremacy of the sea by the League of Nations, as 
was plainly seen to be developing out of the Confederacy of Nations 
at the Hague Conferences? Whoever considers this fantastic, let his 
attention be called to the fact that already previous international law 
had developed the idea of an international police power at sea for 
certain common tasks of seafaring states. That was true in the fight- 
ing of piracy, in the slave trade, control of the North Sea Fisheries, 
the protection of the underseas telegraphic cable, and the fight against 
the trade in brandy in the North Sea. It is only necessary to develop 
these tendencies. Instead of collective agreements, as usually con- 
cluded between a majority of States for stated purposes, we must 
make use of the universal treaty in which the whole civilized world 
is interested; instead of single parts of the seas placed under inter- 
national control, we must put all the seas of the world under such 
control ; instead of a merely particular police regulation, for example, 
the struggle against slave traffic at sea, the international sea police 
must be used for the general police purpose of repressing any viola- 
tion committed by any one nation upon the sea. With this object in 
view, the international character of the sea territory must be estab- 
lished. The sea should be placed under the organized supremacy of 
all for the free use of all. Then the law of prize, of contraband and 
blockade, danger zones, and all substitutes of such means of warfare 
could be done away with. The best logic would require that in case of 
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a war at sea, no battle should be permitted upon this international 
sea territory, except when such action between two nations takes place 
within such territorial or coastal limits as legally belong to them or 
within limits analogous to the situation on land. If one does not 
wish to go that far, those highways for international trade upon 
which depend the great sea traffic between continents must be made 
unconditionally secure. And since, between nations, right, unsup- 
ported by might, is as valueless as might unsupported by right, the 
carrying out of this legal regime would have to be insured by means 
of an international sea police, as was meritoriously proposed before 
the World "War by the London Professor of International Law, Von 
Vollenhoven. "Where hitherto the policing of the sea has been exer- 
cised in common, this has actually happened, inasmuch as the states 
had mutually yielded certain privileges to their warships, even with 
respect to vessels under a foreign flag. For the future, we need an 
international sea police that is international in its organization. It 
must be built upon the system of a single-nation contingent, which 
will be governed by an international command; and it must be seen, 
too, that no single nation should maintain a separate fleet which is 
stronger than that of the international police. Thus this program 
of organization of an international sea police stands in close connec- 
tion with the demand for an international limitation of armament at 
sea. That it is possible to have an international military executive 
has been proved. To show that we have had them in the past, I 
need only recall the China campaign against the Boxer uprising, or the 
joint march of the Great Powers against a stronghold of the Monte- 
negrins in Albanian Skutari during the Balkan wars. 

Excepted from internationalization would be naturally the coastal 
waters, which even today lie under the territorial powers of the coast 
state. But when it comes to the straits that are necessary for inter- 
national sea traffic, and are not, like the canal between the North 
Sea and the Baltic, of primary importance in national strategy, such 
straits and canals should be completely internationalized. National 
coast fortifications, which are not used for the defense of their own 
country, but are used only to exercise a supremacy over sea-routes 
that are indispensable, like the one of Gibraltar, should be razed. It 
is different in regard to the Bosphorus, because the Turkish capital 
must be protected from an attack by sea ; but here also the assurance 
of the coast state must be given to the shipping interests of neutrals, 
so that an absolute bar against neutral commercial ships cannot be 
maintained when Turkey becomes involved in war. The Suez and 
Panama Canals must be duly internationalized by the stationing at 
those places of an international sea police. In regard to the Panama 
Canal, it will be shown, if and how far the United States are willing 
to sacrifice something themselves, when it behooves them, according 
to the program of the President, to subordinate the interests of na- 
tional power to the peace interests of humanity. As mentioned pre- 
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viously, if it is necessary to station an international fleet police at all 
international straits and canals sufficient for their protection, there 
must, in addition, be available an organized international fleet which, 
upon decision of an international Hague authority, can go forth to 
punish anyone who has violated the freedom of the seas. 12 

Between the two extreme schools of the believers in sea-power and 
the internationalists, there are a few German authorities, like Schultze- 
Gaevernitz and Stier-Somlo, for example, who profess to believe that 
the freedom of the seas can best be attained and preserved by a balance 
of sea-power between the leading maritime nations. They deny that 
Germany has been aiming at a domination of the seas, and maintain 
that she merely wishes to take her rightful place among the great 
sea Powers. Thus, Schultze-Gaevernitz : 

Germany is fighting for freedom of the seas, consequently for 
humanity, yea, even for France ! Germany does not aspire for herself 
to a naval preponderance which, anyhow, she would not be strong 
enough to maintain, but to a balance among several naval Powers in 
which she would have rights and an influence equal to those of the 
strongest Power. On this condition (but on this only, which alone 
is capable of insuring the existence of her posterity), Germany does 
not even at this day reject all idea of disarmament. 13 

We have hitherto considered the various schools or points of view 
in Germany regarding the best means or methods of obtaining and 
preserving the much-desired freedom of the seas. Let us now try 
to determine the real meaning which Germans attach to this phrase. 

German authorities and representatives of German opinion of all 
schools appear to be in substantial agreement as to the meaning or 
real purpose of this freedom so far as Germany is concerned, though 
they differ widely as to the degree of freedom which it is possible to 
attain. In general, they make little pretense of humanitarian or 
idealistic aims, although the claim is occasionally put forward that 
they are acting in the interests of "humanity" or of "mankind." 

Whether the thought is fully expressed or not, to the average 

12 See Der Bund der Volker, 1918, pp. 149-155. 

is See pamphlet by Schultze-Gaevernitz, entitled Frei Meere, 1915. For the 
views of Stier-Somlo, see his pamphlet (1917) entitled Die Freiheit der Meere 
und das Viilkerrecht, pp. 119 ft'. 
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German publicist the freedom of the seas means, not merely freedom 
of navigation, but essentially freedom to trade with, and even to 
penetrate into, the various countries and regions where Germans may 
desire to trade or settle. In other words, it includes the idea of the 
open door on equal terms with other nations, and implies freedom, 
if not control, of such means of communication as submarine cable 
lines, wireless telegraphy stations, news agencies and the like. Herr 
Dernburg, for instance, has expressed the idea that it includes equal- 
ity of treatment in the matter of customs duties, and he even 
goes so far as to suggest that preferential treatment of the mother- 
land by its colonies would constitute a violation of the principle of 
the freedom of the seas: 

A free sea is useless unless combined with the freedom of cable 
and mail communications with all countries, whether belligerent or 
not. I should like to see all the cables jointly owned by the interested 
nations, and a world mail system oversea established by common 
consent. But, more than this, an open sea demands an open policy. 
This means that, while every nation must have the right, for com- 
mercial and fiscal purposes, to impose whatever duties it thinks fit, 
these duties must be equal for all exports and imports for whatever 
destination and from whatever source. It would be tantamount to 
world empire, in fact, if a country owning a large part of the globe 
could make discriminative duties between the motherland and do- 
minions or colonies as against other nations. 14 

Either in the foreground or in the background of the German 
discussion of this subject, there is always the expressed or unex- 
pressed desire for free raw material with which to feed the German 
factories, as well as of markets for the sale of the products of these 
factories. The internationalist and erstwhile propagandist Dernburg, 
who perhaps expresses this German purpose most fully, has even 
suggested that it might be necessary after this war for Germany to 
force herself into these markets for the purpose of purchasing raw 
material. 

Our answer can only be this : The Central Powers are fighting for 
their integrity and capability of development, and, since they are 
industrial nations, this implies unimperiled imports at all times ; that 
is what we commonly understand by the expression, "freedom of 
the seas." 

i* Letter of Herr Dernburg, April 17, 1915, op. cit. 
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The supply of raw material must be a peace condition. He re- 
marks on this head : 

A peace that does not provide for this in a practical manner is 
not a peace that the Central Powers can conclude, and they will not 
conclude it unless the Entente can give us the knock-out blow. 

When peace comes, then one of the most important points for the 
Central Powers must be the opening and keeping open of the export 
markets and those for materials. The freedom of the seas must be 
attained. 15 

In a very significant address delivered at Stuttgart on September 

12, 1918, the then Vice-Chancellor von Payer is reported to have 

said: 

We desire a disarmament agreement on the condition of complete 
reciprocity, applied not merely to land armies, but even to naval 
forces. In pursuance of the same idea and even going beyond it, we 
will raise in the negotiations a demand for freedom of sea-routes, for 
the open door in all overseas possessions, and for the protection of 
private property at sea. And if negotiations take place regarding 
the protection of small nations and national minorities in individual 
states, we shall willingly advocate international arrangements which 
will act for deliverance in countries under Great Britain's do- 
minions. 16 

Erzberger's Draft Constitution of a League of Nations, referred 
to above, includes the following provisions on "Economic Equality." 

The constitution further provides for economic equality and the 
principle of the open door, all the members of the League granting 
each other the most-favored nation treatment. 

For the first ten years after the formation of the League, each 
State's surplus of raw materials will be divided between the other 
Federal States according to a standard to be agreed upon on the basis 
of their respective imports of the year 1913, and the special needs of 
individual States arising out of the war. 

The scheme for a League of Nations, drawn up by a German Society 

of International Law, contains the following suggestive provisions 

bearing on "Freedom of Movement and Trade": 

23. The seas and canals and straits connecting the seas are open 

is Extracts and abstracts of an article in The New Europe for June 27, 1918, 

entitled "Herr Dernburg's Economic Outlook." This article is based on an 

article of Dernburg's in the Neue Freie Presse for May 19, 1918, on "Wilson's 

Raw Materials Boycott vs. the United States." 

is See N. Y. Times Current History, October, 1918, pp. 69-70. 
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alike to the ships of all the States belonging to the League of Nations. 
No League of Nations State shall treat seagoing ships and cargoes 
of other League of Nations States less favorably than its own. To 
secure this principle international shipping commissions shall be es- 
tablished at great ports with a mixed population. 

24. Every subject of a League of Nations State has the right to 
use the roads and railways of all League of Nations States for transit 
traffic with his own means of transport. 

25. The air is open to the aircraft of all League of Nations States 
alike. 

26. The subjects of League of Nations States must be put on an 
equality with the native inhabitants of every League of Nations State 
as regards personal freedom and domicile, religious freedom, protec- 
tion by police and courts, acquisition of landed property, copyrights 
and patent rights, and freedom of entry and exit. The subjects of 
League of Nations States must not in any League of Nations State 
be required to pay higher taxes or dues of any kind than native 
inhabitants. 

27. In every League of Nations State the subjects of the other 
League of Nations States must be treated equally. This applies espe- 
cially to freedom of settlement and trade, taxes, and other dues, and 
admission to the use of educational establishments and other cultural 
institutions. 

28. The League of Nations States mutually guarantee economic 
equality, and bind themselves to friendly cultivation of their economic 
and politico-commercial relations. 

29. The League of Nations States mutually guarantee to one an- 
other commercial and fiscal most-favored treatment : this implies that 
every favor which is granted to another League of Nations State, or 
to a State which does not belong to the League, is granted uncondi- 
tionally and unreservedly to all other League of Nations States. 

30. Vetoes or restrictions upon import and transit are forbidden. 
Vetoes upon exports may be applied only to food and fodder. If 
they are applied in Dominions (sic), Colonies, Crown Colonies, or 
Protectorates, they apply also to the Mother Country. 

31. The provisions of Clauses 23, 24, 25, 26, 2*7, and 30 do not 
exclude measures of safety, health, and policing of traffic in the in- 
dividual League of Nations States. 17 

An interesting and able attempt to give a pseudo-scientific, or 
"wissenschaftliche," basis to this extension of the doctrine of the free- 
dom of the seas so as to make it include "freedom of movement and 
trade" or the "open door," is made by Professor Christian Meurer, 

« See London Times, February 3, 1919, p. 9. 
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of the University of Wiirzburg, in a pamphlet entitled Das Program 
der Meeresfreiheit, published early in 1918. 

In order to do full justice to Meurer's argument, it is necessary 
to quote at some length: 

Freedom of the sea means above all freedom of navigation, of 
fishing, and of laying cables on the high sea. The center of gravity 
lies in the freedom of navigation. And in this connection it must be 
emphasized in accordance with Roman law: It is not sufficient that 
every man and nation may travel on the sea, they must likewise be 
able to effect a landing. 

But a powerful obstacle has arisen here lately; the harbor is 
actually regarded as a part of the mainland, and the public use of the 
coast, legal according to Roman law, is replaced today by the sover- 
eignty of the coast state with its attending legal power to close the 
port. 

Against this there exists but one remedy. Since time immemorial 
international intercourse had to reckon with obstacles on the part of 
states that were overcome, first, in a simple though unequal matter- 
of-fact way; next, through a more or less consistent though firmly 
established usage, and, finally, through treaties between states. Con- 
sequently, a general agreement is needed that would reconcile terri- 
torial sovereignty with the demand for the freedom of the sea and 
which would effect the operation of the latter through a lasting charge 
of the former. 

Freedom of the seas without the basic right to the utilization of 
coasts and ports is a contradiction in ajecto. Freedom of the seas 
endeavors to turn the seas into roads of communication for mankind 
and to grant the opportunity for oversea trade and commerce. And 
this purpose asserts itself especially and in most conspicuous manner 
in all landing-places. A freedom of the sea that limits vessels to 
voyages forth and back on the high sea and at the same time closes 
the ports to them, would be perfectly aimless. The sea would event- 
ually become the natural graveyard for vessels. 



If the principle of the freedom of the sea or the doctrine of 
"common property" (commune omnium) are not eventually to re- 
solve themselves into an empty principle, as far as ships are con- 
cerned, then they must under no circumstances be left to the arbi- 
trary will of the local state authorities. If the seas are to remain 
the highways of international traffic, then the demand for the entrance 
of a ship into foreign ports must be made possible as a matter of 
principle. 18 

is See Meurer, Das Program, etc., pp. 10, ff. 
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As has been said, German authorities and publicists, while agree- 
ing as to their main purpose or the real meaning of the freedom of 
the seas for Germany, are either vague or differ widely when it comes 
to the question of a practical program. While some of them admit 
in so many words that in times of peace the seas are free and open 
to all, others complain that Germany is hampered and restricted in 
various ways. They complain of a lack of adequate press, postal and 
telegraph facilities, the want of good harbors, coaling stations, etc., 
but they are vague in their specification of concrete grievances. 

To the dominant school in Germany, freedom of the seas has 
evidently meant freedom from supposed British tyranny or oppres- 
sion at sea, and the substitution therefor of German control. Though 
there is a lack of specific allegations, England is constantly referred 
to as the tyrant or "vampire" of the seas. Nevertheless, it is evident 
throughout that this "tyrant" is to serve Germany as a model in her 
future course of action, once the "trident" is grasped by her hands. 

Then, too, the potential power of the British navy seems ever 
present to the German mind, even in times of peace. To the fear- 
inspired German, back of the rock of Gibraltar, at Malta, in the Suez 
Canal, at Aden, at Singapore, and in the harbor of Hongkong, crouches 
the British lion ever ready to spring upon his prey. 

As we have seen, in times of peace, by freedom of the seas Ger- 
many has virtually meant the open door or freedom of movement 
and trade (for herself) all over the wide world, with a view primarily 
of securing markets and free raw material which it was somehow 
imagined would follow in the wake of the destruction of the supposed 
British tyranny of the seas. In time of war, Germany has, in general, 
favored a maximum of freedom from the exercise of belligerent mari- 
time rights, more particularly immunity from the capture of private 
unoffending enemy property at sea. During recent years, especially, 
there has been a considerable advocacy of such a program, not unin- 
fluenced, it is believed, by the prospect of a future conflict with Great 
Britain. As some evidence of this might be mentioned the fact that 
the publication of Lord Loreburn's book on Capture at Sea in 1913 
was received with a hearty welcome and translated into German by 
no less an authority than Niemeyer. 
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But when it comes to an actual or practicable program, there is 
no agreement among the recent German authorities in respect to mari- 
time law. In general, they seem to agree in denouncing the "unholy 
trinity" of Niemeyer or the "keyboards" of Triepel, 19 but disagree 
when it comes to details. Indeed, they are not in entire harmony 
upon basic principles, though for the most part they appear to see 
clearly what may be regarded as the fundamental condition of the 
problem, namely, that all belligerent sea rights hang together, and 
should not be dealt with separately. Whether voted up or voted down, 
they should be treated as an entire program or unit. Thus, contra- 
band should not be treated without reference to blockade, or the cap- 
ture of private enemy property at sea without reference to contraband. 
Each furnishes a series of loopholes through which maritime states 
can assert belligerent powers at sea even if debarred from the use 
of other avenues of attack. 

As illustrative of the divergencies of opinion among German au- 
thorities in this matter, the following examples may be cited: Nie- 
meyer, Perels and Schramm favor an unrestricted use of all proper 
means of sea warfare. Meurer, Wehberg and Schiicking desire the 

wi.e., the rights of the capture of prizes, blockade and contraband. 

The following passages from Niemeyer and Triepel may serve to illustrate 
the text: 

"If we wish to be honest, then we must admit that the main purpose of our 
regulations does not lie in the restrictions imposed by the [Paris] Declaration 
upon the arbitrary will of war, but in the recognition accorded to exorbitant 
war privileges. These privileges find their highest expression in the following 
unholy trinity: right of capture at sea, right of contraband and right of blockade. 
The right of capture at sea sanctions the brutal treatment of private property; 
the rights of contraband and of blockade accord the same treatment to neutral 
commerce. The restrictions contained in the Declaration consist in reality in 
the exclusion of privateering, in the immunity of enemy goods on neutral vessels, 
and in the demand for effective blockades." — Niemeyer, Die Prinzipien des 
Seekriegsrechts, 1909, p. 15. 

"Capture at sea, contraband and blockade are like three keyboards of an 
instrument on any of which one may play at will in order always to produce 
the same sound. 

"If necessary, contraband may be given up, if blockade be kept. And one 
may drop blockade as well as capture at sea, if contraband remains." — Triepel, 
Die Freiheit des Meeres, 1917, p. 35. 

For a fuller exposition of Triepel's views, see note at the end of this article. 
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abolition of the right of the capture of private enemy property, to- 
gether with the abolition or serious restrictions upon blockade and 
the capture of contraband. Triepel and Stier-Somlo, while apparently 
looking upon these practices as evil, regard the demand for their 
abolition as Utopian. 

When it comes to questions of the abolition or restrictions of the 
rights of contraband and blockade, there is the same variety and 
diversity of opinion among German authorities on maritime law. 
Perhaps the views of Meurer 20 may be regarded as more or less 
typical and representative, though it cannot be said that the authori- 
ties are agreed on any point. 

Meurer favors not only the abolition of the right of capture of 
enemy prizes, 21 but he expressly advocates the abolition of commercial 
blockade, 22 and he unreservedly condemns the doctrine of continuous 

20 As expressed in his pamphlet entitled, Das I'rogramcr Meeresfreiheit, 1918, 
passim. 

2i In reply to the question, "Shall Germany contend for the abolition of the 
right of capture at sea, or, as an alternative, consent to it?" Meurer (Das 
Program, etc., p. 49) answers: "Yes, provided a satisfactory and simultaneous 
regulation of the rights of blockade and contraband shall take place excluding 
a reappearance of the right of capture at sea in a different form. For the whole 
world is agreed that there exists a connection between these rights, and knows 
well that these questions ought not to be segregated by means of waterproof 
bulkheads." 

2 2 Speaking of commercial blockade, Meurer (op. cit., p. 60) says: "The 
core of the right of blockade is rotten; the right of blockade is a defiance of 
neutrality; it is the legal form for brutal acts of violation against neutrals and 
their trade. Commercial blockade originated at a time when the principle of 
neutrality was not yet developed, and when a belligerent was the leviathan who 
swallowed everything in sight. It is high time that the principle of neutrality 
should begin to assert its natural rights. The belligerent presses the neutral 
nations into his service by blockading commercial intercourse, and he injures 
them by placing restrictions upon their trade. The practice of confiscation 
lends emphasis to the application of blockade, and thus the right of capture 
at sea and the right of blockade pull on the same string; both constitute rights 
of capture. The belligerent lays his hands upon private property, in one case 
in the possession of enemy subjects, in the other, even on the property of neutrals. 
It is the same spirit, only somewhat more brutal, in the ease of blockade, because 
it is directed even against neutral nations. For that reason whoever is in favor 
of the abolition of the right of capture at sea can no longer defend the right 
of blockade." 
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voyage. 23 But he appears to regard the abolition of contraband as 
impractical. 

On this head, Meurer says: 

My plan demands, furthermore, that the idea of conditional con- 
traband disappear entirely from international law. While according 
to my proposal, all articles needed in warfare, hence the objects 
which hitherto constituted absolute contraband, can no longer be 
transported nor shipped in transit, and while the sovereign who fails 
in his supervisory duties renders himself liable to a breach of neutral- 
ity, for which he may be brought to account through diplomatic chan- 
nels, commerce is to remain absolutely unrestricted in all other re- 
spects. It is easily perceived that the stakes involved in the control 
of war shipments are not too high; the sea becomes really free. 

Kleen 's plan, too, which was fully discussed in the preceding pages, 
is in agreement with my own views. He wants to prohibit only the 
shipment of "actual war munitions" (munitions de guerre proper - 
ment dites) as constituting the chief articles of military aid. Kleen 
was of the opinion that it was not advisable to stamp as contraband 
and to prohibit by means of a contraband law the sale of such articles 
as were required too much in the course of daily life. According to 
paragraph 9 of his proposal, the Powers were to come to an agree- 
ment concerning a general international convention that would cover 
only objects of so-called absolute contraband, and likewise any 
changes in the contraband list that might eventually be required on 
account of inventions, progress in the art of warfare, or new inter- 
national principles. For that reason, Kleen, whose far-seeing mind 
already perceived, as it were, the Hague Peace Conferences, had in 
view alternating revisions of the lists at periodically convoked con- 
ferences. He expressed himself strongly against contraband declara- 
tions being issued by the belligerents ; these, in his opinion, were never 
determined by considerations of the general, but invariably of selfish, 
interests. 24 

Furthermore, Meurer is of the opinion that international law 
should impose upon neutral governments the obligation of preventing 
the shipment of absolute contraband. He strongly favors an inter- 
national agreement prohibiting the exportation of arms. He cites 
in support of this view such authorities as Woolsey, Bulmerincq and 
Kleen ; and, as shown in the above citation, endorses Kleen 's plan of 

23 The theory of continuous voyage, Meurer (op. cit., p. 65) characterizes as 
a "bluff for the purpose of covering up one's weakness through an artificially 
created fear among neutral nations." 

2* Meurer, Das Program der Meersfreiheit, 1917, pp. 86-87. 
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1893 — a plan which was rejected by the Institute of International 
Law. He says (p. 89) : "The spirit of true impartiality can assert 
itself freely only through an international embargo against exporta- 
tion of articles that constitute absolute contraband." 

In respect to conditional contraband, Meurer (pp. 91, ff.) proposes 
that the conception be altogether abandoned by international law, that 
is, he favors absolute freedom of trade in conditional contraband. 
(It appears that on land Germany is to act in accordance with the 
law of military necessity; at sea this law does not apply. There is 
to be one law for land, and another for sea warfare.) 

Meurer does not think much of the plan of an international mari- 
time police force as a means of securing the observance of the free- 
dom of the seas, but rather favors the economic boycott. He looks 
to the neutral community of nations to achieve this result. Should 
they fail, there remains the right of self-help. He thinks an inter- 
national agreement could not make matters worse for Germany, but 
anticipates improved conditions for her after the war through the 
demonstrated success of the submarine, though he is honest enough 
to admit that German mastery would also mean the destruction of 
the freedom of the seas. Meurer concludes that the most effective 
safeguard of the freedom of the seas is eventually — not an interna- 
tional agreement, but the absolute certainty that all fresh ambitions 
for world dominance will be dashed to pieces against the Concert of 
Powers that will act as guardian of the seas. 

There appears to be in Germany at the present time a strong cur- 
rent flowing in the direction of the abolition, or at least the limitation, 
of belligerent rights at sea under the guarantee of a League of Na- 
tions. In other words, under a socialistic or semi-socialistic regime, 
there is naturally a growing demand for a so-called neutralization or 
internationalization of the high seas and all international passage- 
ways. 

Whether such schemes be looked upon as practicable or merely 
desirable but Utopian, whether regarded from the national or inter- 
national point of view, the writer is convinced that belligerent rights 
at sea should not be surrendered lightly. They are all of one piece, 
and their preservation as a whole is certainly desirable from the 
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standpoint of a nation which is destined to be one of the Great Sea 
Powers of the world. But their preservation is no less desirable from 
the point of view of those who believe that the peace of the world and 
the freedom of the seas can best be secured and maintained through 
international action. 25 

Amos S. Hershet. 

25 In his pamphlet entitled Freiheit der Meere und der Kunftige Fridens- 
sohlus, published in 1917, the German publicist Triepel sets up the following 
thesis: 

"The complete doing away of the rights of contraband and blockade is a 
Utopia. The abolition of the right of capture of prizes, without at the same 
time doing away with the rights of contraband and of blockade, would be not 
only a futile innovation, but one decidedly injurious to Germany. For the rights 
of capture, contraband and blockade are three fetters of maritime trade so 
ingeniously welded together, that as soon as one is loosened or destroyed the 
other lays hold so much the more firmly." 

"Triepel dedicates to the proving of this thesis more detailed explana- 
tions. He tries to show that, in the first place, there is not the least prospect 
that the institution of contraband will ever disappear from the law of warfare. 
If the right of capture should be abolished but that of contraband be retained, 
then the conception of contraband, which up to the present has referred only to 
neutral property, would be applied also to that of the enemy. This enemy 
property would then fall a prey to the opponent, not as booty but as contraband. 
There would then arise the danger that by the great extension of the idea of 
contraband sea-booty might again be introduced, by means of which the 
maritime commerce of the enemy could be crippled just as much as by the 
right of capture. The abolition of the right of capturing prizes, without 
the abolition of the right of declaring contraband, would be advantageous to the 
sea-power which could manipulate the weapon of the capture of contraband 
goods the more readily. As long as the geographical situation and the propor- 
tions of power have not changed, Germany will derive more harm than benefit 
from such a freedom of the seas. The prospects for an abolition of blockade 
are just as slight. If, moreover, the right to capture prizes should be abolished 
but not that of blockade, the result would be ineffectual. For blockade would 
then signify to the adversary nothing else than capture. Ships would fall a prey 
to the enemy either as prizes or as blockade-runners. The blockade would 
destroy the enemy's commerce by its very existence. Therefore a blockading 
sea-power could, if necessary, dispense with the right of capture, for one military 
measure could be substituted for another. The abolition of the right of captur- 
ing prizes would have to be followed, as a logical conclusion, by the abolition 
of the right of blockade. In England the correct deduction was made that, 
because they could not dispense with blockade, neither could they with the 
capturing of prizes. At any rate, the retention of the right of blockade would 
make the abolition of the right of capture an illusion. On the other hand, the 
abolition of the right of blockade with the retention of the right of capture would 
not have the least advantage for Germany. Yes, even if both institutions 
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should be abolished, there would be no gain; for at once sharper emphasis would 
be laid upon other means of warfare, upon substitutes for blockade. The sup- 
pression of the introduction of contraband goods might very successfully replace 
blockade; even the mere prohibition of the right to import contraband goods 
might operate as a blockade. The same effect might be attained by the extension 
of the conception of contraband; likewise by the obliteration of the distinction 
between absolute and relative contraband. At any rate, the abolition of blockade 
could without the least difficulty be rendered ineffectual by the energetic appli- 
cation of the right to declare contraband. The problem would work out just 
as in the case of trying to abolish the capture of prizes. Capture, contraband, 
and blockade are like the three keyboards of an instrument, on any one of 
which one can at pleasure play the same melody. If necessary, contraband could 
be renounced if it were permitted to retain blockade; both blockade and capture 
could be given up if contraband remained. A renunciation of the capture of 
prizes is, therefore, according to Triepel, only possible if both blockade and 
contraband are abolished without leaving either a trace or a substitute. And 
that, he says, is impossible of realization. Substitutes for the one or the other 
would always be present. Moreover, Triepel does not lose sight of the possibility 
that England in a future naval war might be more vulnerable than it has so far 
been. In that case the Germans would be fools if they should rob themselves of 
the right of capture and of blockade. Consequently, Triepel comes to the con- 
clusion that the abolition of the right of capture would bring Germany no 
advantage, but perhaps also no detriment." Citation from Nippold, Die Gestalt- 
ung des Volkerrechts nach dem Weltkriege, 1917, pp. 279-281. 

I was unfortunately unable to procure a copy of Triepel's important pamphlet 
in time for the preparation of this article. 



